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considering all the written submissions and the oral arguments made, the court does find that Count
One of the Complaint raises a disputed and substantial issue of federal law. The court may
therefore exercise subject matter jurisdiction over that claim (and supplemental jurisdiction over
Count Two), and further finds that Count One fails on the merits because it provides no private
right of action. Accordingly, the court dismisses Count One with prejudice, declines to exercise
supplemental jurisdiction over Count Two, and remands that claim to state court.

I. CASE HISTORY

Plaintiffs initiated this action in North Carolina state court on August 23, 2024. See DE 1-
3 at 23. The Complaint contends that Defendants violated state law that requires the North
Carolina State Board of Elections (“NCSBE”) to comply with Section 303(a) of the Help America
Vote Act (“HAVA”). Id. at 3, 10-11, 18-19; N.C.G.S. § 163-82.11(c). One relevant provision of
HAVA obligates states to collect, in connection with a voter’s registration, either the applicant’s
driver’s license number or the last 4 digits of the applicant’s social security number (or an
affirmation that the applicant has neither). 52 U.S.C. § 21083(a)(5)(A).

Notwithstanding HAVA’s dictates, the Complaint alleges that Defendants’ voter
registration form made optional the fields on the form where applicants would provide either their
driver’s license number or the last 4 digits of their social security number. DE 1-3 at 12. The
Complaint further alleges that, as a result, applicants would “ha[ve] no way to know from the form
that the driver’s license number or the social security number were required for their form to be
accepted and processed by [Defendants].” Id. A concerned citizen realized this flaw on the form
and filed an administrative complaint with Defendants. Id. According to the Complaint,
Defendants acknowledged that the voter registration form created the risk of HAVA violations,

modified the form prospectively so that it would fully comply with federal law, but declined the
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citizen’s request that they “identify and contact voters whose registrations were improperly
accepted.” Id. at 13-14.

Defendant’s alleged noncompliance with HAVA has resulted in “NCSBE accept[ing]
hundreds of thousands of voter registration applications without applying the HAVA identifying
information requirement.” /d. at 11. Citing concerns about the potential for voter fraud and vote
dilution, Plaintiffs brought this action, raising two claims for relief. Id. at 18-20. First, Plaintiffs
bring a state law claim under N.C.G.S. § 163-82.11(c), which requires the state to maintain its
voter registration list in compliance with Section 303(a) of HAVA. Id. at 18-19. Second, Plaintiffs
raise a direct claim under the North Carolina Constitution, alleging that “Defendants’ actions
directly interfere with North Carolinian’s fundamental right to vote.” Id. at 19-20. Plaintiffs seek
a court order that Defendants remedy their prior noncompliance with HAVA, including by either
removing any ineligible voters from voter registration lists or by requiring registered voters who
did not provide HAVA identification information at the time of their application to cast a
provisional ballot. /d. at 20-21.

While this action was pending in state court, the DNC moved to intervene. DE 1-16 at 2.
That motion was granted on September 10. DE 1-18 at 3. Approximately two weeks later,
Defendants removed the action to this court. DE 1 at 1-3. Once in federal court, the North Carolina
State Conference of the NAACP and two individual voters also sought to intervene. DE 19. The
court denied that motion. DE 29.

Plaintiffs now seek rem d to state c« . DE 37. They a :that remand is warranted
because their “complaint raises no federal question.” DE 38 at 4. They further assert that removal
under 28 U.S.C. § 1443(2) was improper because Defendants have not refused to enforce any

discriminatory state law. Id. at 9-10.
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Defendants oppose remand and argue for dismissal of Plaintiffs’ comp™ "it. DE 30; L.
51. In support of dismissal, Defendants contend that the doctrine of laches bars Plaintiffs’ claims.
DE 31 at 12. They also assert that the Complaint fails to state a claim upon which relief may be
granted. Id. at 16-25. The DNC raised several arguments in support of dismissal and in opposition
to remand. DE 48; DE 49. These matters are ripe and ready for decision.
II. LEGAL PRINCIPLES
There exist two possible paths to establishing subject matter jur’ ‘iction in this action.
First, the claims could raise a federal question under 28 U.S.C. § 1331, which would permit
removal under 28 U.S.C. § 1441(a). Second, the action could implicate a federal law providing
for equal rights in terms of racial equality, which would authorize removal under 28 U.S.C. §
1443(2). The court discusses each in turn.
a. Federal Question Jurisdiction: 28 U.S.C. §§ 1331, 1441(a)
“Federal courts are courts of limited jurisdiction” and “possess only that power authorized
by Constitution and statute.” Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375,377 (1994).
A federal district court is authorized to exercise subject matter jurisdiction over a “civil action
brought in a State court” and removed to federal court, but only if the court would have had
“original jurisdiction” if the action were brought in federal court in the first instance. 28 U.S.C. §
1441(a); Sonoco Prod. Co. v. Physicians Health Plan, Inc., 338 F.3d 366, 370 (4th Cir. 2003)
(“Typically, an action initiated in a state court can be removed to federal court only if it might have
t brought in federal court originally.”) (internal brackets and qu¢ © ~ n mark omit 1). “If at
any time before final judgment it appears that the district court lacks subject matter jurisdiction,

the case shall be remanded.” 28 U.S.C. § 1447(c¢).
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Subject matter jurisdiction “involves a court’s power to hear a case” and “can never be
forfeited or waived.” United States v. Cotton, 535 U.S. 625, 630 (2002). Consequently, this court
“ha[s] an independent obligation to determine whether subject-matter jurisdiction exists, even in
the absence of a challenge from any party.” Arbaugh v. Y&H Corp., 546 U.S. 500, 514 (2006).
This obligation “must be policed” because it keeps the court “within the bounds the Constitution
and Congress have prescribed.” Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 583 (1999); see
also Fed. R. Civ. P. 12(h)(3) (“If the court determines at any time that it lacks subject-matter
jurisdiction, the court must dismiss the action.”).

This court’s subject matter jurisdiction extends “to all Cases, in Law and Equity, arising
under th[e United States] Constitution, the Laws of the United States, and Treaties made, or which
shall be made, under their Authority.” U.S. CONST. art. IIl, § 2. “That grant of power, however,
is not self-executing, and it was not until the Judiciary Act of 1875 that Congress gave the federal
courts general federal-question jurisdiction.” Merrell Dow Pharms. Inc. v. Thompson, 478 U.S.
804, 807 (1986). As currently codified, the federal district courts “have original jurisdiction of all
civil actions arising under the Constitution, laws, or treaties of the United States.” 28 U.S.C. §
1331. That statute, like any that confers jurisdiction on an Article III court, is to be strictly
construed, Shamrock Oil & Gas Corp. v. Sheets, 313 U.S. 100, 109 (1941), and “[i]t is to be
presumed that a cause lies outside this limited jurisdiction,” Kokkonen, 511 U.S. at 377. The
burden of overcoming that presumption rests with the party invoking the court’s subject matter
jurisdiction. Mulcahey v. Columbia Organic Chemicals Co., 29 F.3d 148, 151 (4th Cir. 1994);
Adams v. Bain, 697 F.2d 1213, 1219 (4th Cir. 1982).

“[TThe vast majority of cases brought under the general federal-question jurisdiction of the

federal courts are those in which federal law creates the cause of action.” Merrell Dow, 478 U.S.
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The Supreme Court almost immediately retreated from that position, clarifying that federal
question jurisdiction exists “where an appropriate statement of the plaintiff’s cause of action . . .
discloses that it really and substantially involves a dispute or controversy respecting the validity,
construction, or effect of a law of Congress.” Hopkins v. Walker, 244 U.S. 486, 489 (1917).
Several years later, in the seminal Smith case, the Court acknowledged federal question jurisdiction
where a plaintiff shareholder sued a defendant corporation under Missouri law to enjoin the

yoration from purchasing United States Government bonds on the basis that the issuance of
those bonds was unconstitutional. Smith v. Kansas City Title & Tr. Co., 255 U.S. 180, 195 (1921).
Even though state law supplied the cause of action, because it was “apparent that e « sy
concern[ed] the constitutional validity of an act of Congress,” id. at 245-46, the Smith Court found
that the action raised a federal question. More recently, it has been “settled that Justice Holmes’
test [in American Well Works] is more useful for describing the vast majority of cases that come
within the district courts’ original jurisdiction than it is for describing which cases are beyond
district court jurisdiction.” Franchise Tax Bd., 463 U.S. at 9; see also T. B. Harms Co. v. Eliscu,
339 F.2d 823, 827 (2d Cir. 1964) (“Mr. Justice Holmes’ formula is more useful for inclusion than
for the exclusion for which it was intended.”).

In the years that followed, however, “[tlhe Smith statement [was] subject to some
trimming.” Grable, 545 U.S. at 313. In Gully, the Court explained that “[n]ot every question of
federal law emerging in a suit is proof that a federal law is the basis of the suit.” Gully v. First
Nat. Bank, 299 U.S. 109, 115 (1936). Rather, in " Harting significantly from Justice Holmes’ test
but stressing a degree of nuance absent from Smith, Justice Cardozo emphasized that “[w]ha* *-
needed” to determine whether an action presents a federal question “is something of that common-

sense accommodation of judgment to kaleidoscopic situations which” involve a federal issue. Id.
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at 1.,. .aisinvol  “a selective process which picks the substantial causes out ¢. -he web and
lays [aside] the other ones.” Id. at 118. Decades later, the Court made the understated concession
that the phrase “arising under” in Section 1331 “has resisted all attempts to frame a single, precise
definition” and “masks a welter of issues regarding the interrelation of federal and state authority
and the proper management of the federal judicial system.” Franchise Tax Bd., 463 U.S. at 8; see
also Romero v. Int’l Terminal Operating Co., 358 U.S. 354, 379 (1959) (acknowledging that
Section 1331 must be “continuously construed and limited in the light of the history that prod

it, the demands of reason and coherence, and the dictates of sound judicial policy which have
emerged from [that statute’s] function as a provision in the mosaic of federal judiciary
legislation”).

The current boundaries of Section 1331, as applied to state law claims that present an issue
of federal law, have been outlined by a (somewhat recent) quartet of Supreme Court cases. First,
in Franchise Tax Board, the Court articulated that a state cause of action confers federal qu--tion
jurisdiction only if the “right to relief . . . requires resolution of a substantial question of federal
law in dispute between the parties.” Franchise Tax Bd., 463 U.S. at 13. If “federal law becomgs
relevant only by way of a defense,” then federal question jurisdiction is lacking. /d. Likewise,
even a “state declaratory judgment claim[]” that “rais[es] questions of federal law” does not
provide a federal court with “original jurisdiction.” Id. at 18-19.

Then, in Merrell Dow, the Court held that a state law products liability claim did not present
a " ‘eral question, even though the plaintiffs were entitled to a rebuttable presumption of
negligence if they could establish that the defendant misbranded the product in violation of the
Federal Food, Drug, and Cosmetic Act (“FDCA”). Merrell Dow, 478 U.S. at 805. Critical to the

Court’s analysis there was its assumption that “that there is no federal cause of action for F CA
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the seizure provided the petitioner with notice by certified mail. /d. The IRS then sold the property
to the respondent. /d. The petitioner later brought an action to quiet title to the property, in which
he alleged that the respondent’s title was invalid because the IRS failed to personally serve him
with notice of the seizure in violation of federal law. Id. at 310-11.

In considering whether the petitioner’s state law claim presented a federal question, the
Court noted that there was no “federal cause of action to try claims of title to land obtained at a
federal tax sale.” Id. at 310. Even so, the Court concluded that the “case warrants federal
jurisdiction” because an “essential element” of the state law claim, perhaps “the only * zal or
factual issue contested in the case,” involved “an important issue of federal *  that sensibly
belongs in a federal court.” Id. at 314-15.

The Grable Court stressed further that Merrell Dow should not be read as adopting any
“bright-line rule” that “make[s] a federal right of action mandatory.” Id. at 317. Instead, that case
“specifically retained” the “contextual enquiry” a court must make into ““congressional intent.” /d.
Grable and Merrell Dow can therefore be interpreted as reaching different conclusions due to case-
specific concerns regarding federalism. On the one hand, “because it will be the rare state title
case that raises a contested matter of federal law [such as in Grable], federal jurisdiction to resolve
genuine disagreement over federal tax title provisions will portend only a microscopic effect on
the federal-state division of labor.” Id. at 315. On the other, “exercising federal jurisdiction over
a state misbranding action [such as in Merrell Dow] would have attracted a horde of original filings
and removal cases raising other state claims with embedded federal issues.” Id. at 318.
Accordingly, those cases instruct that, when making a “sensitive judgment[] about congressional

intent, judicial power, and the federal system,” Merrell Dow, 478 U.S. at 810, a federal court must

10
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“Like substantive federal law itself, private rights of action to enforce federal law must be
created by Congress.” Alexander v. Sandoval, 532 U.S. 275, 286 (2001). Sometimes, Congress
does so expressly. Stoneridge Inv. Partners, LLC v. Sci.-Atlanta, 552 U.S. 148, 166 (2008). Other
times, a right of action may be “implicit in a statute.” Cort v. Ash, 422 U.S. 66, 78 (1975). The
ultimate “judicial task is to interpret the statute Congress has passed to determine whether it
displays an intent to create not just a private right but also a private remedy.” Alexander, 532 U.S.
at 286. The absence of that dual intent is dispositive because “[r]aising up causes of action where
a statute has not created them may be a proper function for common-law courts, but not for federal
tribunals.” Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 501 U.S. 350, 365 (1991)
(Scalia, J., concurring).

“[Sleveral factors are relevant” in this inquiry, including (1) whether the plaintiff is “one
of the class for whose especial benefit the statute was enacted,” (2) whether there is “any indication
of legislative intent, explicit or implicit, either to create such a remedy or to deny one,” (3) whether
an implied right of action would be “consistent with the underlying purposes of the legislative
scheme,” and (4) whether “the cause of action [is] one traditionally relegated to state law.” Cort,
422 U.S. at 78. Although these several factors are all relevant, the determination “must ultimately
rest on congressional intent to provide a private remedy.” Virginia Bankshares, Inc. v. Sandberg,
501 U.S. 1083, 1102 (1991); see also Alexander, 532 U.S. at 286 (“Statutory intent . . . is
determinative.”); Texas Indus., Inc. v. Radcliff Materials, Inc., 451 U.S. 630, 639 (1981)
(emphasizing that the focus “in any case involving the implication of a right of action[] is on the
intent of Congress™). After all, “the Legislature is in the better position” than the judicial branch
“to consider if the public interest would be served by imposing a new substantive legal liability.”

Ziglar v. Abbasi, 582 U.S. 120, 136 (2017) (internal quotation marks omitted).

12
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on its judicial experience and common sense” to determine whether th
plausible claim for relief.” Igbal, 556 U.S. at 679.
III. ANALYSIS

a. Motion to Remand

The court’s analysis must begin with Plaintiffs motion to remand because that motion
challenges the court’s subject matter jurisdiction. DE 37. Without subject matter jurisdiction, the
court has no power to hear the case and cannot reach the merits of Defendants’ motion. Cotton,
535 U.S. at 630.

As previously detailed, this court’s subject matter jurisdiction extends to any civil action
“arising under” the laws of t-- United States. 28 U.S.C. § 1331. For federal jurisdiction to lie
over the state law claims presented here, those claims must “(1) necessarily raise[]” an issue of
federal law, and that issue of federal law must be “(2) actually disputed, (3) substantial, and (4)
capable of resolution in federal court without disrupting the federal-state balance approved by
Congress.” Gunn, 568 U.S. at 258. Defendants, the parties invoking the court’s subject matter
jurisdiction, bear the burden of establishing that these four factors are met. Mulcahey, 29 F.3d at
151. If any factor is not met, “the case shall be remanded.” 28 U.S.C. § 1447(c).

First, the court will consider whether Count Two raises a federal question, because the
analysis of that claim is more straightforward and Defendants have not convincingly argued that
it does. See DE 51 at 12 (suggesting that “Plaintiffs’ ill-defined state-constitutional claim would
also seem to depend on a construction of HAVA?™), 16-17 (discussing fourth prong of Grable-
Gunn test as applied to Count One, but not Count Two); DE 49 at 8§ (DNC brief discussing federal-
state balance without mention of state interest in adjudication of state constitutional claim). After

concluding that original jurisdiction is lacking as to Count Two, the court will then evaluate
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That is the issue of federal law, and it is disputed. Plaintiffs say Defendants are required
to remove these voters. See DE 1-3 at 18-19. Defendants say they cannot do so. See DE 31 at 7-
8. The court expresses no view on the strength of either position, but observes that, if Defendants’
argument prevails, then they will not have violated their duty to “update the statewide
computerized voter registration list and database to meet the requirements of section 303(a) of the
Help America Vote Act of 2002,” meaning that Count One would likely fail on the merits.
N.C.G.S. § 163-82.11(c). On the other hand, if Plaintiffs’ position prevails (i.e., that the NVRA’s
restrictions on removals only applies to valid registrants, and individuals who registered to vote in
a manner inconsistent with HAVA are not valid registrants), then they could prevail on their claim
that Defendants failed to update the voter registration list to meet the requirements of HAVA.

Like in Grable, the meaning of “section 303(a)” of HAVA is “an essential element” of
Plaintiffs’ claim under Section 163-82.11. Grable, 545 U.S. at 315. This question of federal law
“requires resolution,” Franchise Tax Bd., 463 U.S. at 13, and “is the central point of dispute,”

Gunn, 568 U.S. at 259. Because Plaintiffs’ state law claim “really . . . involves a dispute”

Complaint, the court cannot dissect and accentuate the allegations related to registration and overlook those re* " :d to
list maintenance. See, e.g., DE 1-3 at 9 (describing as “[i]Jmportant[]” HAVA’s “processes and proceduics for
removing the names of ineligible voters from the state’s voter rolls”), 14 (alleging that Defendants must “identify and
contact voters whose registrations were improperly accepted™), 14 (contending that Section 163-82.11(c) idates
that Defendants “take[} immediate action to correct the accuracy of the state’s voter rolls”), 15 (asserung that
“Defendants should have immediately taken action to remedy” situation of improperly-registered voters), 16 (“By
allowing ineligible voters to register and then remain on the North Carolina voter rolls,1 ~ dants have brought the
security and validity of the state’s elections into question.”), 16 (“If Defendants do not remove i~ ible voters from
the state’s voter rolls, then the legitimate votes of qualified voters will be diluted and disenfraucmsed in upcoming
elections.”), 17 (contending that Section 163-82.11(c) requires “remov{al of] the names of ineligible voters from
voting rolls”), 18 (“HAVA also requires that Defendants . . . removfe] ineligible persons from the voter r )
(emphases added). As the foregoing excerpts demonstrate, the theory Plaintiffs articulated in their Compiaint
necessarily raises the HAVA and NVRA issues related to removal of voters from registration lists that the court has
just highlighted. Plaintiffs have attempted to reframe their Section 163-82.11 theory through briefing to avoid disputed
issues of federal law, DE 38 at 5-6, particularly their Reply brief in support of remand, DE 52 at 4-6, but “[i]t is well-
established that parties cannot amend their complaints through briefing or oral advocacy,” Southern Walk at
Broadlands Homeowner’s Ass’n, Inc. v. OpenBand at Broadlands, LLC, 713 F.3d 175, 184 (4th Cir. 2013).

22
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the specific provision at issue in Brunner was Section 21083(a)(5)(B)(i), not Section
21083(a)(5)(A)(1) or Section ~1083(a)(2)(A). See id. at 6 n.*.

Accordingly, since Brunner, two courts of appeals have found an implied private right of
action (enforceable through 42 U.S.C. § 1983) under certain provisions of Section 303 of HAVA.
See Colon-Marrero, 813 F.3d at 17-18 (finding implied private of action under Section
21083(a)(4)(A) for registrants who were improperly removed from voter rolls); Sandusky Cnty.
Democratic Party v. Blackwell, 387 F.3d 565, 573 (6th Cir. 2004) (“Individual enforcement of
[HAVA'’s provision permitting casting of provisional ballot] under § 1983 is not pre aded”).
Other courts have come to contrary conclusions. Bellitto v. Snipes, 935 F.3d 1192, 1202 (11th Cir.
2019) (“HAVA creates no private cause of action.”); American C.R. Union v. Philadelphia City
Commissioners, 872 F.3d 175, 184-85 (3d Cir. 2017) (“HAVA only allows enforcement via
attorney general suits or administrative complaint.”); Crowley v. Nevada ex rel. Nevada Sec'’y of
State, 678 F.3d 730, 736 n.4 (9th Cir. 2012) (district court’s assumption that HAVA creates a
private right of action was “doubt[ful]”). In the absence of authoritative guidance from the Fourth
Circuit, and in recognition of the fact that “courts have disagreed as to w/ her HAVA provides a
private right of action,” Voto Latino v. Hirsch, 712 F. Supp. 3d 637, 662 (M.D.N.C. 2024), this
court’s analysis remains guided by the Cort factors, Cort, 422 U.S. at 78, although the
determination “must ultimately rest on congressional intent to provide a private remedy,” Virginia
Bankshares, 501 U.S. at 1102.

Section 21083(a)(2)(A) provides that “[t]he appropriate  ate or lo tior “ficia® T 'l
perform list maintenance with respect to” that state’s voter registration list in a manner consistent

with the NVRA. 52 U.S.C. § 21083(a)(2)(A). Section 21083(a)(5)(A)(i) mandates that, prior to
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is front and center, and is the critical legal or factual issue contested in the case. Gre
at315. And where the answer to that question may implicate the right to vote for North Carolinians
in an imminent national election, and that right is “of the most fundamental significance under our
constitutional structure,” Burdick, 504 U.S. at 433, the court concludes that the duty of answering
that question “sensibly belongs in a federal court,” Grable, 545 U.S. 315.
4. Federal-State Balance

Lastly, the court has considered whether finding federal question jurisdiction over Count
One would “disrupt[] the federal-state balance approved by Congress.” Gunn, 568 U.S. at 258.
This is a practical, common-sense inquiry, which asks the court to project whether declaring the
existence of subject matter jurisdiction over a particular state law claim will “attract[] a horde of
original filings and removal cases raising other state claims” or “portend only a microscopic effect”
on “the normal currents of litigation.” Grable, 545 U.S. at 315, 318-19.

As far as the court can tell, no plaintiff has ever raised a direct claim under Section 163-
82.11. According to a Westlaw search, the statute has only been cited in two previous court
decisions, one of which was this court’s order denying the North Carolina NAACP’s motion to
intervene. Republican National Committee and North Carolina Republican Party v. North

a State Board of Electic et al., No. 5:24-CV-00547, 2024 WL 4349904 (E.D.N.C. Sept.
30, 2024). In the absence of evidence suggesting that plaintiffs are regularly bringing these sorts
of claims in state court, the court suspects that its narrow holding (which applies only to this
specific provision ~North Carolina law) will “portend only a microscc ~ ef” t” on “the normal
currents of litigation.” Grable, 545 U.S. at 315, 319.

Moreover, the court finds that exercising subject matter jurisdiction over this claim would

not disrupt any congressionally-contemplated allocation of authority between state and federal
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counterclaims do not implicate racial discrimination. E.g., Water's Edge Habitat, Inc. v. Puli,
837 F. Supp. 501, 504-05 (E.D.N.Y. 1993) (citing Rachel and finding removal impro ‘ under
Section 1443 because, although defendant cited to the FHA, a law providing for civil rights, the
allegations supporting removal involved disparate treatment “based upon familial status”);
Henlopen Landing Homeowners Ass’'n, Inc. v. Vester, No. 12-CV-308, 2013 WL 1704889, at *5
(D. Del. Apr. 19, 2013) (for purposes of Section 1443, distinguishing between FHA “claim
premised [] on acts of alleged race-based discrimination,” which would support removal, and
claims “premised on other forms of discrimination (such as that due to familial status or
handicap),” which would not ~-9port removal), recommendation adopted, No. 12-CV-308, 20
WL 10974212 (D. Del. May 14, 2013); Sky Lake Gardens No. 3, Inc. v. Robinson, No. 96-CV-
1412, 1996 WL 944145, at *5 (S.D. Fla. July 24, 1996) (same).

Like the FHA, certain provisions of the N'» ..A are expressed in terms of racial equality.
52 U.S.C. § 10101(a)(1). ™t others are not. 52 U.S.C. § 10101(a ~(B); 52 U.S.C. §
20507(c)(2)(A). What the cases involving the FHA teach is that it is not enc-~~h for defendan*- “o
generally reference a law that provides for civil rights in terms of racial equality to establish
removal jurisdiction under € - *ion 1443. Rather, the defendants must show that their refusal to
act would be inconsistent with a law providing for civil rights that is “stated in terms of racial
equality.” Rachel, 384 U.S. at 792; see also 28 U.S.C. § 1443(2); cf. White v. Wellington, 627
F.2d 582, 586 (2d Cir. 1980) (holding that Section 1443(2) “may be invoked when the removing
defendants make a colorable claim that they are being sued for not acting” in a manner that “would
produce or perpetuate a racially discriminatory result”). Put another way, the party seeking
removal must cite a civil rights statute that deals in terms racial equality and make some showing

that their refusal to act actually involves considerations of racial equality or discrimination. See
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